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No. 6782

Iir THE

United States Circuit Court of Appeals

For the Ninth Circuit

C. J. Moody and C. J. Moody, as Project

Manager of Flathead Reclamation

Project,

Appellant,

vs.

H. H. Francis,

Appellee.

BRIEF OF APPELLEE.

Upon Appeal from the United States District Court for the

District of Montana.

STATEMENT OF THE CASE.

This is an action brought by appellee against ap-

pellant to restrain him from interfering with certain

private ditches and water rights.

Appellant is made defendant both as Project Man-

ager of the Flathead Irrigation Project and as an

individual for the reason that while he claimed to be



acting as Project Manager of the Flathead Irrigation

Project he was without authority to so act in connec-

tion with said ditches and his interference with the

private property of appellee was simply his personal

or private act and his employment would be no de-

fense.

It was set forth and claimed on the part of appellee

that his private rights to the ditch and water were

fully protected by the Act approved June 21, 1906 (34

Stat. L., p. 354), and that his right to the water and

use of his ditch was independent of the Flathead In-

dian Irrigation Project, and not subject to any charge

for construction, or for operation, or for maintenance

of said Project of which he and his property was not

a part.

STATEMENT OF FACTS.

Following the permission given appellant to refer to

the Brief in Appeal 6785, we most respectfully call the

attention of the Court to the topic in said Brief en-

titled "Statement of Facts" which appears at page

2 of said appellee's Brief. The Statement of Facts

applies with reference to the allotment of Michel

Revais whose land, according to the evidence intro-

duced by appellant, was included in the committee's

report as lands irrigated by the 1893 ditch as shown

by "Exhibit 64" (Tr. pp. 110-118, in this case).

These lands are also shown in the map made June

12, 1912, showing private canals and irrigated lands



and was admitted as "Exhibit 2" in this case (Tr. p.

86).

On October 8, 1908, trust patents were issued to

Mary Finley, Mary Michel, Nicolai White Coyote, and

Michel Revais. These trust patents were in the usual

form and thereafter fee patents were issued to the

lands described in their allotments (Tr. pp. 83, 84, 85).

No lien was claimed in any of these patents except

for the lands in the allotment of Mary Michel which

lien inserted in said patent was as follows

:

"The lands hereby conveyed are subject to a

lien, prior and superior to all other liens, for the

amount of costs and charges due to the United

States for and on account of construction of the

irrigation system or acquisition of water rights

by which said lands have been or are to be re-

claimed, as provided and i3rescribed by the Act

of Congress of May 18, 1916 (39 Stat., "^123), and
the lien so created is hereby expressly reserved."

Plaintiff, appellee herein, occupied these lands for

the first time in 1915, and found ditches upon said

lands of sufficient size to carry water for the complete

irrigation of said lands and since his occupancy has

been able to irrigate about one hundred sixty acres

of said land (Tr. p. 86).

The headgate on White Coyote's allotment in the

ditch leading from Agency Creek was destroyed by

the United States Reclamation Service in building a

new ditch and defendant, appellant herein, has prom-

ised to restore it (Tr. pp. 86-87, 158, 160).



Plaintiff when he first went upon said lands and

took possession of the same irrigated eighteen acres

of the Mary Finley allotment, thirty acres of the

Mary Michel allotment, about forty acres of the Nico-

lai White Coyote allotment, and sixty-five acres of the

Michel Revais allotment (Tr. p. 95).

The irrigating ditch on the Mary Finley allotment

and Mary Michel allotment were the second oldest

ditches on Agency Creek, built many years prior to

the opening of the Reservation (Tr. pp. 97, 101).

White Coyote had three ditches and farmed about

thirty acres and had an orchard which is still there

(Tr. p. 97). This orchard was set out some ten or

fifteen years before the United States Reclamation

Service did any work on the Flathead Indian Reserva-

tion (Tr. pp. 101-102).

Over twenty acres of the Mary Michel land was

irrigated and about the same amount of the Mary

Finley land (Tr. p. 98). These two ditches on the

Mary Finley and Mary Michel land were measured

and one was found to carry two hundred twenty inches

and the other one hundred fort3^-three inches of water

(Tr. pp. 98-99).

In 1911, ditches were taken out of Agency Creek

for the irrigation of the Michel Revais land following

the old lateral ditch which had been on the flat many

years (Tr. p. 103).

All the ditches on these lands came from Agency

Creek below where the Indian ditch of 1893 emptied

into Agency Creek.



Defendant admits that the entire Michel Revais

eighty was plowed in 1913 (Tr. p. 120), and culti-

vated. About thirty-two acres of the Mary Michel

land can be irrigated from the old ditch on the ground,

the balance of the land is in the east end and Creek

bottom. About nineteen acres of the Mary Finley

land can be irrigated from the old ditches, there is

some of this land on the creek bottom. All of the

White Coyote land can be covered by the old ditches

(Tr. pp. 164-165).

Notice of Appropriation of the waters of Agency

Creek under the Act approved February 27, 1905,

Section 7099, Revised Codes of Montana 1921 (Tr.

pp. 125-129) was filed in 1910, but no ditches were

dug or constructed or any work done under said ap-

propriation as required by said Act. No attempt was

made to measure the carrying capacity of any private

ditch by defendant (Tr. p. 129). No allowance was

made for the future needs even though the ditch was

large enough to furnish water for the entire allot-

ment and even though the ditch was dug for the pur-

pose of irrigating said lands. Credit was given for

what had been irrigated only (Tr. pp. 133, 141-142).

Charges were made by defendant against all the lands

whether they used water or not, if such lands can be

irrigated and are under the ditch constructed by the

Reclamation Service (Tr. p. 161). "Exhibits 10, 11,

12, 13" (Tr. pp. 87-92).

Defendant does not recognize plaintiff's right to

take water out of Agency Creek in his ditches (Tr.

pp. 161-162).



Bills for operation and maintenance were issued

November 30, 1928, on all four allotments and pay-

ment was demanded. "Exhibit 10" (Tr. pp. 87-89).

Bills for construction charges were issued Novem-

ber 30, 1928, on all four allotments and payment de-

manded. '^Exhibit 11" (Tr. pp. 89-90).

Bills for operation and maintenance on all four

allotments were issued November 30, 1929, ''Exhibit

12" and payment demanded (Tr. p. 91).

Bills for operation and maintenance charges on all

four allotments were issued March 1, 1930 and pay-

ment demanded. "Exhibit 13" (Tr. pp. 91-92).

ARGUMENT.

There is no conflict in the evidence in this case.

Trust patents were issued to all four of the Indian

allottees in the usual form, and thereafter fee patents

were issued without claiming any lien whatsoever

except in the case of the fee patent issued to Mary

Michel, wherein a lien was claimed as prescribed in

the Act of Congress May 18, 1916 (39 Stat. 123).

An examination of this Act referred to discloses

that such a lien is wholly unauthorized and is there-

fore mere surplusage inserted without authority.

Appellant has refused to recognize the simple issues

in this case and has insisted that this is a suit against

the United States.



The issue involved is the same as in Case No. 6785,

and is fully discussed in the brief filed on behalf of

appellees in said case to v^hich brief upon this issue

we most respectfully refer the attention of the Court.

Counsel for appellant assign as error the findings

made by the Court that the trust patent was "free

and clear of all charges and encumbrances whatso-

ever."

These Indians were allotted under the provisions

of the General Allotment Laws of the United States

(33 Stat. L, p. 302). The allotment law authorizing

allotments to be made to Indians (24 Stat. L, p. 388)

provides that patents shall issue in the name of the

allottee which patent shall be of legal effect and

declare that the United States does and will hold the

lands thus allotted for the period of twenty-five years

in trust and at the end of said period the United

States will convey the same by patent to the said

Indian in fee, discharged of said trust and "free of all

charges of encumbrances whatsoever".

This is the language of Congress, and while the

word "patent" may not have been the appropriate

word to be used, it was a contract, a promise, or an

assurance that a fee patent would be issued to the

allottee and the lands discharged of said trust and

free of all charges or encumbrances whatsoever.

The allottees obtained certain vested rights to the

lands allotted to them together with appurtenances

thereon.
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In Choate v. Trapp, 224 U. S. 665 at page 677, the

Court said:

"There have been comparatively few cases

which discuss the legislative power over private

property held by the Indians. But those few all

recognize that he is not excepted from the protec-

tion guaranteed by the Constitution. His private

rights are secured and enforced to the same ex-

tent and in the same way as other residents or

citizens of the United States. Re Heff, 197 U. S.

504; 49 L. Ed. 855; Cherokee National v. Hitch-

cock, 187 U. S. 307, 47 L. Ed. 190; Jaclvson ex

dem. Smith v. Goodell, 20 Johns. 188 et others.

His right to private property is not subject to

impairment by legislative action, even while he is

a member of the tribe, subject to the guardianship

of the United States, as to his political and per-

sonal status * * *."

Again, page 674, the Court said:

"It is conceded that no right which was actu-

ally conferred on the Indians can be arbitrarily

abrogated by statute."

Again, at page 678

:

"But there was no intimation that the power

of wardship conferred authority on Congress to

lessen any of the rights of property which had
been vested in the individual Indian by prior laws

or contracts. Such rights are protected from re-

peal by the provisions of the 5th Amendment."

The 5th Amendment to the Constitution of the

United States provides as follows

:



"No person * * * shall be deprived of life,

liberty or property, without due process of law;

nor shall private property be taken for public use,

without just compeiLsation.

"

In the case of The United States v. Alorroiv, 243

Fed. 854, the Court said (p. 856)

:

"There is no question that the government may,

in its dealings with the Indians create property

rights which, once vested, even it can not alter.

Williams v. Johnson, 239 U. S. 414-420; 60 L.

Ed. 3851; Sizemore v. Brady, 235 U. S. 441, 449;

59 L. Ed. 308; Choate v. Trapp, 224 U. S. 665;

56 L. Ed. 941 ; English v. Richardson, 224 U. S.

680, 56 L. Ed. 949; Jones v. Meehan, 175 U. S. 1,

44 L. Ed. 49; Chase v. U. S., 222 Fed. 593, 596.

Such property rights may result from agreement

between the government and the Indian. Whether
the transaction takes the form of a treaty or of a

statute is immaterial; the important considera-

tions are that there should be the essentials of a

binding agreement between the government and

the Indian and the resultant vesting of a property

right in the Indian. '

'

"(2) That exemption of land from taxation is

a property right is established in Choate v. Trapp,

supra. That this Indian had taken possession of

and was enjoying this land under such an exemp-

tion at the time of the Clapp amendment was

passed is undisputed. Therefore, if this exemp-

tion came to him as a legal right, it had fully

vested."
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Page 858:

"A trust patent in exact compliance with such

understanding and agreement was issued this

Indian, and under it he has taken and holds his

land. His rights are vested and are impervious

to alteration against his will except through the

sovereign power of eminent domain."

These Indian allottees settled upon these lands many

years prior to the opening of the Reservation and dug

their ditches of sufficient size to irrigate their entire

holdings. Measurements were made of these old

ditches and at the present time they will carry more

water than is required.

In the State of Montana an appropriation is made

by constructing a ditch and diverting the water upon

lands desired to be irrigated and applying the waters

to beneficial use thereon.

Murray v. Tingle ij, 20 Mont. 265, 50 Pac. 724;

Bailey v. Tintinger, et al., 45 Mont. 154, 122

Pac. 575.

A party lawfully possessed of lands may acquire a

water right under the laws of Montana by diverting

and putting the water to a beneficial use on said lands.

This is irrespective of the ownership of the land

{Smith V. Denniff, 24 Mont. 20).

EXTENT OF APPROPRIATIOlSr.

The appropriator's needs and facilities, if equal,

measure the extent of his appropriation ; if his needs
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exceed, the capacity of his means of diversion, then,

the capacity of the ditch, etc., measures the right. If

the capacity of his ditch exceeds his needs, then his

needs measure his rights.

Bailey v. Tintinger, 45 Mont. 154 ; 122 Pac. 575.

Where the amount of water for irrigation to which

a settler is entitled under an appropriation was deter-

mined by the extent of the beneficial use to which he

intended to put it at the time of the appropriation,

his intent being determined by the extent of the tract

actually reduced to possession, and susceptible of ir-

rigation, and cultivation, the intent could not be en-

larged by the fact that he had a partner in his under-

taking.

Toohey v. Campbell, 24 Mont. 13 ; 60 Pac. 396.

The general allotment law under which the allot-

ments to these Indians was made provides, as follows

:

''Sec. 2. (Selection of Allotments.) That all

allotments set apart under this Act shall be

selected by the Indians, heads of families selecting

for their minor children, and the agents shall

select for each orphan child, and in such manner
as to embrace the improvements of the Indians

making the selection." (24 Stat. L, p. 388.)

We thus see that it was intended that the Indian

allottees in selecting their land should do so in such

a manner as to embrace the improvements thereon.

Turning to the map made June 12, 1912, "Exhibit

2," we find that these allottees selected the lands upon

which they had irrigating ditches and cultivated lands.
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Plaintiff, appellee herein, when he first took pos-

session of the lands irrigated eighteen acres of the

Mar}^ Finley allotment, thirty acres of the Mary
Michel allotment, forty acres of the Nicolai White

Coyote allotment and sixty-five acres of the Michel

Revais allotment (Tr. p. 95).

This question was somewhat discussed in the case

of the

Uwited States v. Hibner, 27 Fed. (2d) 909,

wherein, on page 912, the Court said:

"The right of the Indians to occupy, use, and

sell both their lands and water is now recognized,

as this view is sustained in the case of Skeem v.

U. S., supra, and, such being the case, a pur-

chaser of such land and water right acquires, as

under other sales, the title and rights held by the

Indians, and that there should be awarded to such

purchaser the same character of water right mth
equal priority as those of the Indians. The status

of the water right after it has passed to others

by the Indians seems to be somewhat different

from while such right is retained by the Indians,

because the principle invoked by the Courts for

the protection of the Indian as long as he retains

title to his lands does not prevail and apply to

the white man, and the reason for so holding is

that there was reserved unto the Indians the

absolute right to own and use in their own way
the water for their lands, while the white man, as

soon as he becomes the owner of the Indian lands,

is subject to those general rules of law governing

the appropriation and use of the jjublic waters

of the state, and would, as grantee of the Indian
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allotments, be entitled to a water right for the

actual acreage that was under irrigation at the

time title passed from the Indians, and such in-

creased acreage as he might with reasonable dili-

gence place under irrigation, which would give to

him, under the doctrine of relation, the same pri-

ority as owned by the Indians."

Appellee at this time is irrigating one hundred

sixty acres of the land and were this an action to quiet

title appellee might claim one hundred sixty inches of

water for use upon this land but this evidence is not

introduced for the purpose of showing the quantity

of water claimed by appellee but only for the purpose

of showing that he is in possession of lands irrigated

from ditches dug and constructed long prior to the

opening of the Reservation and that he is fully pro-

tected by the Act of June 21, 1906 (34 Stat. L, p. 354).

"That nothing in this act shall be construed to

deprive any of said Indians, or said persons or

corporations to whom the use of land is granted

by the act, of the use of water appropriated and

used by them for the necessary irrigation of their

lands or for domestic use or any ditches, dams,

flumes, reservoirs, constructed and used by them
in the appropriation and use of said water."

That defendant's interference with such use and

occupation of said ditches is mere trespass and un-

authorized, and that as to defendant, plaintiff is en-

titled to non-molestation in the use of said private

ditches for sufficient water to irrigate 73.2 acres.



14

Section Eight of Chapter 1093, 32 Stat. L, p. 390,

provides for Reclamation and Ireigation of Lands

BY Federal Government, and is as follows:

(Vested Rights.)

"That nothing in this Act shall be construed as

affecting or intended to affect or in any way inter-

fere with the laws of any State or Territory re-

lating to the control, appropriation, use or dis-

tribution of water used in irrigation, or any
vested right acquired thereunder, and the Secre-

tary of the Interior, in carrying out the provision

of this Act, shall proceed in conformity with such

Laws, and nothing herein shall in any way affect

any right of any State of the Federal Govern-

ment or of any landowner, appropriator, or user

of water in, to, or from any interstate stream or

the waters thereof: Provided, That the right to

the use of the water acquired under this Act shall

be appurtenant to the land irrigated, and bene-

ficial use shall be made the basis, the measure and

the limit of the right.

Approved June 17, 1902."

Defendant stands convicted by his own testimony,

his own admissions, and his own records of being a

trespasser upon the property rights of plaintiff and

has coerced him and still is trying to coerce him to do

his will and has refused water and is still refusing

water needed for the proper irrigation of appellee's

lands and has been of no benefit whatever, to appellee

herein, has furnished him no water and dug him no

ditches.



15

The decree giving plaintiff relief from the un-

authorized act of defendant demanding pay for the

use of water flowing in plaintiff's own ditches built

and constructed by him and his predecessors many
years prior to the opening of the Reservation was

correct and is sustained by ample evidence and we
most respectfully urge that the same be upheld by

this Court.

Respectfully submitted,

Elmer E. Hershey,

Attorney for Appellee.




